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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Willie L. Phillips, Chairman;
Allison Clements and Mark C. Christie.

Public Service Commission of West Virginia Docket Nos. EL23-45-000
V.
PJM Interconnection, L.L.C.

Independent Market Monitor for PJIM EL23-50-000
V.
PJM Interconnection, L.L.C.

ORDER DENYING COMPLAINTS
(Issued March 1, 2024)

1. On March 8, 2023, pursuant to sections 206 and 306 of the Federal Power Act
(FPA),! and Rule 206 of the Commission’s Rules of Practice and Procedure,? the West
Virginia Public Service Commission (West Virginia Commission) filed a complaint
alleging that PJM Interconnection, L.L.C. (PJM), by not allowing West Virginia
Commission to attend PJM’s Liaison Committee meetings, is violating its Operating
Agreement, is violating Order No. 2000 and Order No. 719, and is discriminating unduly
(West Virginia Commission Complaint). On March 24, 2023, pursuant to Rule 206 of
the Commission’s Rules of Practice and Procedure,® Monitoring Analytics, LLC, acting
in its capacity as the independent market monitor for PJM (Market Monitor), filed a
complaint alleging that PJM, by not allowing the Market Monitor to attend PJM’s Liaison
Committee meetings, is violating Attachment M to the PJM Open Access Transmission
Tariff (OATT) (Market Monitor Complaint). In this order, we deny both complaints.

116 U.S.C. §§ 824e, 825¢.
2 18 C.F.R. § 385.206 (2023).

31d.
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| Background

A. PJM’s Liaison Committee

2. The Liaison Committee is governed by the Liaison Committee Charter, which was
approved by the Members Committee and agreed to by the PJM Board.* As set forth in
that Charter, the Liaison Committee’s purpose is to provide an avenue for communication
between PJM Members,? through their elected sector representatives,® and the PJM
Board.” Specifically, the Liaison Committee Charter’s purpose is to “ensure open
exchanges and information sharing on topics of relevance to the Members and the Board
of Managers to promote timely and adequate communications and informed decisions by
the Board of Managers” and to allow PJM Members to understand the PJM Board’s
process and decision making.® The Liaison Committee Charter restricts participation at
Liaison Committee meetings to the PJM Board and Liaison Committee members, who
consist of up to three sector representatives from each sector, the current Members
Committee Chair, and current Members Committee Vice Chair. Additionally, “all other
[PIM] Members [may] attend as listen-only observers via conference call capability, and
as in-person listen-only attendees.””

4 PIM Liaison Committee Charter, at 1 (approved Feb. 21, 2019),
https://www.pjm.com/-/media/committees-groups/committees/lc/postings/charter.ashx
(Liaison Committee Charter).

> PJM’s Operating Agreement defines “Member” as an entity that is “a Transmission
Owner, a Generation Owner, an Other Supplier, an Electric Distributor, or an End Use
Customer.” PJM, Intra-PJM Tariffs, 11.6, OA 11.6 Membership Requirements. (4.0.0),
§ 11.6. All subsequent references to the Operating Agreement and OATT will omit the
company name and the tariff title.

8 PJM’s Operating Agreement provides for five sectors: Generation Owners,
Other Supplies, Transmission Owners, Electric Distributors, and End-Use Customers.
See 8.1, OA 8.1 Sectors. (1.0.0) § 8.1.1.

7 Liaison Committee Charter at 1.
8 1d.

*Id. at2.
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3. Prior to September 2018, PJM did not enforce these attendance provisions.'’
Instead, the Liaison Committee allowed stakeholders who did not meet the eligibility
criteria to attend Liaison Committee meetings.!' A request was made to enforce the
terms of the Liaison Committee Charter, however, and on September 27, 2018, the
Members Committee failed to adopt a motion to formally codify the practice of non-
enforcement through amendments to the Liaison Committee Charter.!> Accordingly, as
of the October 3, 2018 Liaison Committee meeting, PJM has been enforcing the Liaison
Committee Charter’s attendance provisions.’® As relevant here, West Virginia
Commission and the Market Monitor have not been permitted to attend Liaison
Committee meetings since that time.

B. PJM’s Operating Agreement

4. Section 8.2.2, entitled “Regulatory Authorities,” defines West Virginia
Commission’s status within PIM. Specifically, it provides that “each State electric

utility regulatory commission with regulatory jurisdiction within the PJM Region, may
nominate one representative to serve as an ex officio non-voting member on each of the
Standing Committees.”'* Standing Committees, as defined by the Operating Agreement,
include “the Members Committee, the committees established and maintained under
Operating Agreement, section 8.6, and such other committees as the Members Committee
may establish and maintain from time to time.”'> Section 8.6 provides that the “Members
Committee shall establish and maintain the Markets and Reliability Committee as a
Senior Standing Committee[,]” and that the “Members Committee also shall establish and
maintain the Market Implementation Committee, Planning Committee, Operating

10 L etter from Michael R. Borgatti, PIM Members Committee Chair, to Any Ott,
President and CEO of PJM Interconnection, L.L.C., at 1 (Oct. 1, 2018), https://pjm.com/-
/media/committees-groups/committees/lc/postings/letter-regarding-enforcement-of-lc-
charter-attendance-provisions.ashx.

g

2 1d at2.

B4

1482, OA 8.2 Representatives. (1.0.0), § 8.2.2.

158 T, OA Definitions S — T (22.0.0).
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Committee and Risk Management Committee (all under the Markets and Reliability
Committee) as Standing Committees.”!

C. Order No. 2000 and Order No. 719

5. In Order No. 2000 and Order No. 719, the Commission set forth RTO/ISO
governance principles and requirements that are relevant here. First, in Order No. 2000,
the Commission stated that an RTO/ISO must be independent of any market participant.!’
Accordingly, an RTO/ISO must in turn have “a decision making process that is
independent of control by any market participant or class of participants.”™® In 2002, the
Commission found that PJM satisfied this requirement."®

6. Second, in Order No. 719, the Commission, among other changes, amended its
requirements established in Order No. 2000 related to RTO’s responsiveness to
customers and other stakeholders. Specifically, the Commission stated that it would
evaluate RTO responsiveness based on four criteria:

a. Inclusiveness, which is intended to ensure that existing or newly developed
practices and other procedures are adequate to bring the views of all
customers and other stakeholders before the Board.*

b. Fairness in Balancing Diverse Interests, which requires that each RTO or
ISO ensures that its practices and procedures for decision making consider
and balance the interests of its customers and stakeholders, and ensures that
no single stakeholder group can dominate.?!

16 8.6, OA 8.6 Senior, Standing, and Other Committees. (2.0.0), § 8.6.

17 Reg’l Transmission Orgs., Order No. 2000, FERC Stats. & Regs. 931,089,
at 31,073 (1999), order on reh’g, Order No. 2000-A, FERC Stats. & Regs. 431,092
(2000), aff’d sub nom. Pub. Util. Dist. No. I of Snohomish Cnty., Wash. v. FERC, 272
F.3d 607 (D.C. Cir. 2001).

18 Order No. 2000, FERC Stats. & Regs. 431,089 at 31,046-47.
Y See PJM Interconnection, L.L.C., 101 FERC q 61,345 (2002).

2 Wholesale Competition in Regions with Organized Mkts., Order No. 719,
125 FERC 461,071, at P 506 (2008).

21 1d. P 507.
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c. Representation of Minority Interests to the RTO and ISO Boards, which is
intended to ensure that the minority views of customers and stakeholders
are forwarded, at the same time as the majority views, to the boards during
the deliberation process.?

d. Ongoing Responsiveness, which requires that RTOs and ISOs continue over
time to consider customer and other stakeholder needs as the architecture or
market environment of the RTO or ISO changes.?

D. Attachment M to the PJM OATT

7. Attachment M to the PIM OATT sets forth the PIM Market Monitoring Plan. As
relevant here, section IV.G of Attachment M states that the Market Monitor “may, as it
deems appropriate or necessary to perform its functions under this Plan, participate
(consistent with the rules applicable to all PJM stakeholders) in stakeholder working
groups, committees or other PJM stakeholder processes.”* Under Attachment M, the
Market Monitor’s role is to “objectively monitor the competitiveness of PJM Markets,*
investigate violations of FERC?® or PJM Market Rules,?” recommend changes to PJM

22 Id. P 508.

23 Id. P 509. See also PIM Compliance Filing, Docket No. ER09-1063-000,
at 51-57 (filed Apr. 29, 2009).

24 See ATTACHMENT M, OATT ATTACHMENT M (5.0.0), § IV.G.

25 O-P-Q, OATT Definitions, OATT (27.2.0), § 1.1 (PJM Markets “shall mean the
PJM Interchange Energy Market, capacity markets, including the RPM auctions, and any
other market operated by PJM, together with all bilateral or other wholesale electric
power and energy transactions, capacity transactions, ancillary services transactions
(including black start service), transmission transactions, Financial Transmission Rights
transactions, or transactions in any other market operated under the Agreements within
the PJM Region, wherein Market Participants may incur Obligations to PJM and/or
PJMSettlement.”).

26 E-F, OATT Definitions (32.2.0), § 1.1 (FERC Market Rules “mean the market
behavior rules and the prohibition against electric energy market manipulation codified
by the Commission in its Rules and Regulations at 18 CFR §§ 1¢.2 and 35.37,
respectively; the Commission-approved PJM Market Rules and any related proscriptions
or any successor rules that the Commission from time to time may issue, approve or
otherwise establish.”).

27 0-P-Q, OATT Definitions, OATT (27.2.0), § 1.1 (PJM Market Rules “shall
mean the rules, standards, procedures, and practices of the PIM Markets set forth in the
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Market Rules, prepare reports for the Authorized Government Agencies® and take such
other actions as are specified in this Plan.”?® Specifically, the monitored activities
include: 1) compliance with the PJM Market Rules, 2) actual or potential design flaws in
the PJM Market Rules, 3) structural problems in the PJM Markets that may inhibit a
robust and competitive market, 4) potential to exercise market power or violate PJM or
FERC Market Rules, 5) PJM’s implementation of the PJM Market Rules or operation of
the PJM Markets, 6) and such matters necessary to prepare reports.>’

11. Complaints

A. West Virginia Commission’s Complaint

8. West Virginia Commission argues that PJM is violating its Operating Agreement
by not allowing West Virginia Commission to attend Liaison Committee meetings. West
Virginia Commission states that, per section 8.2.2 of the Operating Agreement, state
regulatory commissions can become ex officio PIM members, and ex officio members
have the right to attend and participate in all PJM Standing Committee meetings.*!
According to West Virginia Commission, the Liaison Committee is a Standing
Committee under the Operating Agreement. West Virginia Commission notes that the
Operating Agreement defines Standing Committees as “the Members Committee, the
committees established and maintained under Operating Agreement, section 8.6, and
such other committees as the Members Committee may establish and maintain from time

PJM Tariff, the PIM Operating Agreement, the PJM Reliability Assurance Agreement,
the PJM Consolidated Transmission Owners Agreement, the PJM Manuals, the PJIM
Regional Practices Document, the PJM-Midwest Independent Transmission System
Operator Joint Operating Agreement or any other document setting forth market rules.”).

28 A-B, OATT Definitions, OATT (18.2.0), § .1 (Authorized Government
Agencies “means a regulatory body or government agency, with jurisdiction over PJM,
the PJM Market, or any entity doing business in the PJM Market, including, but not
limited to, the Commission, State Commissions, and state and federal attorneys
general.”).

2 See ATTACHMENT M, OATT ATTACHMENT M (5.0.0), § IV.A.

30 See id. § IV.B.

31 West Virginia Commission Complaint at 13.
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to time.”*? West Virginia Commission also notes that section 8.6 of the Operating

Agreement allows “the Members Committee . . . to establish and dissolve other Standing
Committees from time to time.”

9. According to West Virginia Commission, both the Commission and PJM have
recognized that the Liaison Committee is a Standing Committee. West Virginia
Commission states that the Commission, in its Order on PJM’s Order No. 719
compliance filing, “stated . . . ‘PJM’s Liaison Committee, for example, is a standing
stakeholder advisory committee to the Board.”** West Virginia Commission also states
that PJM, in testimony by one of its executive officers submitted in PJIM’s Order No. 719
technical conference proceeding, “stated that ‘the Liaison Committee meetings should
also be considered open meetings as well because while only members of the committee
may attend the meetings in person, all stakeholders can listen to the proceedings of the
Liaison Committee by teleconference.’”’

10.  West Virginia Commission also argues that PJM treats the Liaison Committee as a
Standing Committee. According to West Virginia Commission, section 8.6.3 of the
Operating Agreement requires any committees that are not Standing Committees to be
reauthorized every two years by the members.*® West Virginia Commission argues that
PJM has not cited a single instance in which the members have reauthorized the Liaison
Committee as required by section 8.6.3. Thus, the only way that the Liaison Committee
can continue to exist is if PJM considers it to be a Standing Committee. By insisting that
the Liaison Committee is not a Standing Committee, West Virginia Commission argues
that PJM is directly contradicting the Operating Agreement.?’

32 Id. at 9 (citing S-T, OA Definitions S — T (22.0.0)).
33 Id. (citing 8.6, OA 8.6 Senior, Standing, and Other Committees. (2.0.0), § 8.6).

34 Id. at 14 (citing PJM Interconnection, L.L.C., 133 FERC 9§ 61,071, at P 57
(2010) (Order No. 719 Compliance Order) (emphasis in original)).

35 Id. (citing PJM Interconnection, L.L.C., Comments of PJM Interconnection,
L.L.C. to Support the Participation of Andrew L. Ott and Vincent P. Duane in the Panel
Discussion, Docket Nos. ER09-1048-000, ER09-1049-000, ER09-1050-000, ER09-1192-
000, ER09-1051-000, ER09-1063-000, ER09-1142-000, at 12 (Feb. 4, 2010) (PJM’s
Order No. 719 Technical Conference Comments)).

3 1d at 15

3 1d.
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11.  West Virginia Commission contends that the clear intent behind giving state
commissions ex officio member status is to comply with the openness and responsiveness
requirements of Order No. 2000 and Order No. 719. According to West Virginia
Commission, the Commission in Order No. 2000 determined that RTO governing boards
must ensure “that their decisionmaking [sic] process [is] independent of any market
participant or any class of participants.”®® West Virginia Commission argues that state
commissions can only verify PJM’s compliance with this principle if state commissions
are able to attend or observe Liaison Committee meetings. This is because, West
Virginia Commission contends, the Liaison Committee is “one of the most important
stakeholder meetings in PJM . . . where members of the Board interact directly with PJM
members.”* West Virginia Commission asserts that West Virginia Commission became
an ex officio member for the express purpose of attending Liaison Committee meetings.*!

12.  West Virginia Commission argues that to carry out its responsibilities, it must
attend Liaison Committee meetings. For example, to fulfill its statutory responsibility to
ensure affordable rates and reliable electric service in West Virginia, West Virginia
Commission argues that it must be able to observe interactions between West Virginia-
jurisdictional utilities and the PJM Board.*> West Virginia Commission states that it has
not been able to find any summaries of Board meetings with the Liaison Committee on
either the Board Communications website or the PJM Liaison Committee website, as the
Liaison Committee website posts only the meeting agendas, and not summaries.* West
Virginia Commission argues that the Commission has recognized the important role that
state commissions play in the RTO governance process. West Virginia Commission cites
Order No. 2000, which states that “[i]t was thought that state officials would be better
informed in making their own decisions if they could closely observe the considerations
and constraints that were weighed by the RTO in making its decisions.”** West Virginia

B1d at17.

39 Id. (citing Order No. 2000, FERC Stats. & Regs. 9 31,089 at 9 31,073).
N1

N1d

2 1d at 19.

B 1d. at 20-22.

4 Id. at 23 (citing Order No. 2000, FERC Stats. & Regs. 431,089 at § 31,074-75).
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Commission argues that, unless it is allowed to attend Liaison Committee meetings, it
will not have sufficient transparency into PIM’s decision making process.*’

13.  West Virginia Commission argues that the PJM Manuals require an open forum
for Liaison Committee meetings. West Virginia Commission states that PJM Manual 34
recognizes the fundamental transparency objective in PJM Board and stakeholder
communications, and that section 15.1 “identifies the Liaison Committee as one of the
critical mechanisms for ensuring transparency.”*® West Virginia Commission avers that
the PJM Liaison Committee Charter arguably provides for West Virginia Commission’s
attendance at Liaison Committee meetings. That Charter, West Virginia Commission
notes, states that attendance at Liaison Committee meetings is “open to all other
Members to attend as listen-only observers via conference call capability, and as listen-
only attendees,” and the West Virginia Commission is an ex officio member of PJM.*

14.  West Virginia Commission argues that PIM’s deference to its Members on
whether West Virginia Commission is allowed to attend Liaison Committee meetings as
opposed to complying with the PJM OATT and Operating Agreement is unjust and
unreasonable. West Virginia Commission alleges that PJIM “simply bowed to the will of
certain sector members who are not interested in transparency and open participation[,]”
which does not comport with PJM’s obligation under its Operating Agreement, Manual,
or Order No. 2000’s and Order No. 719’s requirements for open, transparent and
independent governance.*®

15.  West Virginia Commission explains that, on February 14, 2022, it contacted the
Commission’s Enforcement Hotline regarding being excluded from Liaison Committee
meetings. West Virginia Commission argues that PJM’s response to West Virginia
Commission’s Enforcement Hotline report, which PJM submitted to the Commission on
March 15, 2022, does not support PJM’s decision to exclude West Virginia Commission
from Liaison Committee meetings. According to West Virginia Commission, PJM
responded to that report by saying that the Commission previously upheld PJM’s decision
to not allow state regulatory commissions to attend Liaison Committee meetings when
the Commission denied the Illinois Commerce Commission’s request for a state

S Id. at 23-24.
46 Id. at 24-25 (citing PJM Manual 34 at 92 (Section 15.2)).
47 Id. at 25-26 (citing Liaison Committee Charter at 2).

8 Id. at 26-27.
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regulatory commission representative to be placed on the Liaison Committee.** That
argument, West Virginia Commission states, is not relevant here because West Virginia
Commission is not asking for a seat on the Liaison Committee. Rather West Virginia
Commission requests only the right to observe and attend Liaison Committee meetings.>

16.  West Virginia Commission alleges that PIM’s decision to not allow West Virginia
Commission to attend Liaison Committee meetings while allowing certain other ex
officio members to attend violates the prohibition against undue discrimination in FPA
sections 205 and 206.>' By allowing state consumer advocates to observe and attend
Liaison Committee meetings, while not allowing the same for state commissions, West
Virginia Commission argues that PJM is treating like ex officio members differently.>?
West Virginia Commission states that the only difference between these two types of ex
officio members is that state consumer advocates have voting rights, whereas state
commissions do not. That distinction, according to West Virginia Commission, is
irrelevant because the Liaison Committee does not vote or make decisions.> According
to West Virginia Commission, there is no language elsewhere in the Operating
Agreement or PJM Manuals that distinguishes between state regulatory ex officio
members and other ex officio members with respect to the right to observe, attend, or
participate in Standing Committee meetings.>*

17.  West Virginia Commission alleges that PIM’s not allowing West Virginia
Commission to attend Liaison Committee meetings violates the open access and
transparency requirements of Order No. 2000 and Order No. 719.% West Virginia
Commission states that Order No. 2000 requires an RTO to maintain independence from
market participants, and that Order No. 719 requires an RTO to maintain transparency in
its operations, particularly in meetings between the RTO’s Board and its stakeholders.
Moreover, West Virginia Commission argues that the Commission noted in Order No.
2000 that state commissions have a key role in RTO formation and development. And in
Order No. 719, West Virginia Commission states that the Commission discussed the

¥ Id. at 27.
N

SUId at 29.

52 Id. at 30-31.
3 Id. at 32.

5 Id. at 18-109.

5 Id. at 32-33.
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importance of openness, inclusivity, transparency, and responsiveness to stakeholders in
an RTO’s decision-making process and governance.® West Virginia Commission argues
that PJM’s decision to exclude West Virginia Commission from Liaison Committee
meetings violates these fundamental principles and endangers state regulatory
commissions’ ability to verify the PJM Board’s independence.’’

B. Market Monitor’s Complaint

18.  The Market Monitor states that PIM’s decision to not allow the Market Monitor to
attend Liaison Committee meetings violates Attachment M to the PJM OATT. The
Market Monitor argues that Attachment M’s scope is broad, noting that it allows the
Market Monitor to attend stakeholder working groups, committees, or other PJM
stakeholder processes.®® The Market Monitor also argues that it determines for itself
whether participation in these meetings is appropriate or necessary to perform its
functions.®® Thus, the Market Monitor argues that the Liaison Committee is a
stakeholder committee under Attachment M to the PJM OATT that the Market Monitor
can register for and participate in if the Market Monitor deems it appropriate or necessary
to perform its functions.®

19.  The Market Monitor explains that prior to 2018, the Market Monitor attended
Liaison Committee meetings. But, according to the Market Monitor, on September 27,
2018, the Members Committee voted to exclude the Market Monitor, state commission
representatives, Commission staff, and others from Liaison Committee meetings.®! The
Market Monitor argues that neither the Members Committee nor PJM has the authority to
enforce a committee charter that violates PJIM’s OATT.®* The Market Monitor avers that

56 Id. at 33-35 (citing Order No. 719, 125 FERC 9§ 61,071 at PP 503, 537).
7 Id. at 35-36.

38 Market Monitor Complaint at 1-2.

¥ 1d.

60 Id.

1 Id. at 2-3.

2 14 at 3.
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excluding the Market Monitor from Liaison Committee meetings is inconsistent with
PIJM’s, the PJM Board’s, and the Market Monitor’s independence.%

III. Notice and Responsive Pleadings

A. West Virginia Commission’s Complaint

20.  Notice of West Virginia Commission’s complaint was published in the Federal
Register, 88 Fed. Reg. 16,429 (Mar. 17, 2023), with answers, interventions, and protests
due on or before March 28, 2023. American Electric Power Service Corporation
(AEPSC), Public Citizen, Inc. (Public Citizen), Calpine Corporation (Calpine), the
Market Monitor, Old Dominion Electric Cooperative (ODEC), Dayton Power and Light
Company d/b/a AES Ohio (AES Ohio), the PSEG Companies,* Dominion Energy
Services, Inc. (Dominion), PJIM Power Providers Group (P3), Northern Virginia Electric
Cooperative, Inc. (NOVEC), Duquesne Light Company (Duquesne Light), NRG Power
Marketing LLC (NRG-PML), Direct Energy Business Marketing LLC (DEBM),
Midwest Generation, LLC (MWGen), PJM Industrial Customer Coalition (Industrial
Customer Coalition), Electric Power Supply Association (EPSA), PPL Electric Utilities
Corporation (PPL Electric), Enel North America, Inc., Southern Maryland Electric
Cooperative, Inc. (SMECO), Constellation Energy Generation, LLC (Constellation),
Exelon Corporation (Exelon), American Municipal Power, Inc. (AMP), and the Maryland
Office of People’s Counsel (Maryland OPC) each filed timely motions to intervene. The
Organization of PJM States, Inc. (OPSI) and Maryland Public Service Commission
(Maryland PSC) each filed a Notice of Intervention. The American Clean Power
Association (ACP), LS Power Development, LLC (LSP Development), and Solar Energy
Industries Association (SEIA) each filed out-of-time motions to intervene.

21.  PJM filed an answer to West Virginia Commission’s Complaint (PJM Answer to
West Virginia Commission). Public Citizen, OPSI, P3, the Market Monitor, Industrial
Customer Coalition, and Indicated Transmission Owners®® each filed comments. PIM
filed reply comments to the comments filed by Public Citizen. West Virginia Commission

63 1d.

84 The PSEG Companies are Public Service Electric and Gas Company, PSEG
Power LLC, and PSEG Energy Resources & Trade LLC.

65 The Indicated Transmission Owners include the Dayton Power and Light
Company d/b/a AES Ohio, Dominion Energy Services, Inc. on behalf of Virginia Electric
and Power Company d/b/a Dominion Energy Virginia, Duquesne Light Company,
Exelon Corporation, on behalf of its affiliates Atlantic City Electric Company, Baltimore
Gas and Electric Company, Commonwealth Edison Company, Delmarva Power & Light
Company, PECO Electric Company, and Potomac Electric Power Company.
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filed a motion for leave to answer and answer to PJM’s answer. Public Citizen filed a
motion for leave to answer and answer to PJM’s reply comments.

22.  West Virginia Commission filed a motion to lodge certain stakeholder material,
and then filed a notice of withdrawal of its motion to lodge.

1. PJM’s Answer to West Virginia Commission’s Complaint

23.  PJM argues that the Liaison Committee is not a Standing Committee. According
to PJM, the Operating Agreement limits Standing Committees to “the Members
Committee, the committees established and maintained under Operating Agreement,
section 8.6, and such other committees as the Members Committee may establish from
time to time.”®® PJM notes that the Liaison Committee is not among the committees
listed in section 8.6 of the Operating Agreement. PJM explains that, while the Members
Committee has established other Standing Committees not listed in section 8.6, those
other committees’ charters expressly stated that they were Standing Committees, whereas
the Liaison Committee Charter does not include such a statement.®’” Rather, PJM states
that the Liaison Committee is a “joint effort outside of the Standing Committees whose
purpose is to facilitate information sharing between Members and the [PJM] Board.®®
Therefore, because the Liaison Committee is not a Standing Committee, West Virginia
Commission as an ex officio, non-voting member has no status in or access to the Liaison
Committee.*

24.  PJM contests West Virginia Commission’s argument that PJM has treated the
Liaison Committee as a Standing Committee because the Liaison Committee has never
been reauthorized by a Standing Committee.”’ PJM states that the Liaison Committee is
not governed solely by the Members. Rather, it is a committee jointly subject to
oversight by the Members Committee and the PJM Board.”! Moreover, PIM explains
that the Liaison Committee Charter provides that one year after the Liaison Committee’s
implementation, the Members Committee and the PJM Board “shall assess the efficacy of

66 PJM Answer to West Virginia Commission Complaint at 6 (citing S-T, OA
Definitions S — T (22.0.0)).

7 Id. at 6-7.

88 Id. at 7 (emphasis in original).
9 1d.

™ Id. at8.

/.
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the Liaison Committee process in meeting its mission and shall take appropriate
action.”” According to PJM, the action taken was to continue the Liaison Committee in
accordance with its mission.”

25.  PJM argues that the Commission has previously upheld PJM’s rules regarding
state commissions’ participation in Liaison Committee meetings. According to PJM,
West Virginia Commission relies on dicta in a prior Commission order and on statements
of other PJM personnel that West Virginia Commission has taken out of context.”
Specifically, PJM argues that the Commission’s 2010 characterization of the Liaison
Committee in PJM Interconnection, L.L.C. as a “standing stakeholder advisory
committee” does not support West Virginia Commission’s argument that the Liaison
Committee is a Standing Committee.” PJM argues that it did not refer to the Liaison
Committee in that proceeding, and that the Commission made no specific findings as to
the Liaison Committee’s status. Instead, according to PJM, the Commission referred to
the Liaison Committee as one of “several ‘existing governance procedures and
stakeholder processes.””’® Thus, PJM argues, in this context, “standing” refers to the
evergreen nature of the Liaison Committee and not to any specific requirements for
participation outlined in the Operating Agreement.”’

26.  PJM argues that the Commission’s Order No. 719 Compliance Order is precedent
that actually supports limiting state commissions’ attendance at Liaison Committee
meetings. PJM notes that in that case the Commission declined the Illinois Commerce
Commission’s request to require a state commission representative on the Liaison
Committee, finding that “PJM’s procedures allow stakeholders access to the [PJM] Board
members at the general session meetings.””® PJM explains that the Commission also
held that “it is sufficient that the state commissions are permitted to nominate one
representative to serve as ex officio non-voting members on each of the Standing

2 Id. (citing Liaison Committee Charter at 3).

BId.

" Id. at 8-9.

5 Id. at 9 (citing Order No. 719 Compliance Order, 133 FERC 9 61,071 at P 57).
76 Id. (citing PJM Interconnection, L.L.C., 133 FERC 9 61,071 at P 41).

71d.

8 Id. at 10 (citing Order No. 719 Compliance Order, 133 FERC 9 61,071 at P 51).
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Committees.”” PJM also notes that the Commission explained that state commissions
are part of OPSI, which has representatives who regularly attend PJM stakeholder
meetings.®’

27.  PJM argues that the distinction between state commission participation and state
consumer advocate participation is proper. PJM argues that West Virginia Commission,
in alleging that PJM is violating FPA section 205’s and section 206’s prohibition against
undue discrimination, ignores the distinct rights and obligations provided to state
consumer advocates under the Operating Agreement.3! Specifically, PJM explains that
per section 8.2.3 of the Operating Agreement, state consumer advocates have unique
voting rights in the End-Use Customer sector, and that section 8.2.2, which governs state
commissions, does not provide voting rights.®> With respect to the Liaison Committee,
PJM explains that Manual 34, section 15.2.1, states that the Liaison Committee Charter
includes the process for determining Liaison Committee membership, and that
membership per the Charter “will consist of up to 3 representatives from each sector,
plus the current Members Committee Chair and Vice-Chair.”®* Accordingly, PIM
argues, state consumer advocates are permitted to attend Liaison Committee meetings
because they have voting rights in the End-Use Customer sector, which state

commissions do not.3*
2. Comments., Protests, and Other Answers
a. Comments in Support

28.  OPSI, Public Citizen, Industrial Customer Coalition, and the Market Monitor
support granting West Virginia Commission’s Complaint.

29.  The Market Monitor argues that PJM is violating its Operating Agreement by not
allowing West Virginia Commission to attend Liaison Committee meetings. The Market
Monitor contends that, per sections 1 and 8.6 of the Operating Agreement, and in
accordance with the plain meaning of the term, the Liaison Committee is a Standing

®Id.

8014

811d at11.

82 1d

8 Id. at 12-13 (citing Liaison Committee Charter at 2).

8 Id. at 13-14.
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Committee.*> Because the Liaison Committee is a Standing Committee, the Market
Monitor argues that West Virginia Commission must be allowed to attend its meetings
under the Operating Agreement.

30.  OPSI notes that PJM has described the Liaison Committee “as ‘the primary
advisory committee to the PJM Board,’” and that the Commission has described the
Liaison Committee “as ‘a standing stakeholder advisory Committee.””” Public Citizen
requests that the Commission institute a Notice of Inquiry to pursue governance reforms
consistent with Order No. 719, because even if the Commission grants West Virginia
Commission’s complaint, similarly situated, non-PJM members, like Public Citizen, will
still be denied access to PJM’s Liaison Committee.®® Such an inquiry, according to
Public Citizen, is necessary to ensure RTO responsiveness. As support for that need for
reform, Public Citizen cites to a dissent to a recent Commission order, academic research,
and pending state legislation in Maryland.®

31.  OPSI and the Industrial Customer Coalition argue that attending Liaison
Committee meetings would enhance state commissions’ ability to fulfill their
obligations.” Industrial Customer Coalition asserts that the issues discussed at Liaison
Committee meetings are “inextricably intertwined” with state commissions’ obligations
to ensure just and reasonable and not unduly discriminatory rates.”’ OPSI avers that
when it is denied access to Liaison Committee meetings, OPSI and its members cannot
collect information, monitor markets and events, and consider proposals related to PJM’s

85 Market Monitor Comments on West Virginia Commission Complaint at 2-3.
% Id. at 3.
87 Id. (citing PJM’s Order No. 719 Technical Conference Comments at 5).

88 Public Citizen March Comments on West Virginia Commission Complaint
at 1-2.

¥ Id. at 2-3.

0 OPSI Comments on West Virginia Complaint at 2; Industrial Customer
Coalition Comments on West Virginia Commission Complaint at 2-3.

°! Industrial Customer Coalition Comments on West Virginia Commission
Complaint at 2.
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operations and functions.”? If retail regulators cannot attend Liaison Committee
meetings, OPSI argues that those retail regulators will have limited insight into these
discussions.”

b. Protests and Comments in Opposition

32.  Indicated Transmission Owners and P3 oppose granting West Virginia
Commission’s Complaint.

33.  P3 argues that PJM’s not permitting West Virginia Commission to attend Liaison
Committee meetings does not violate the PJM OATT, Operating Agreement, or Manual.
P3 argues that there is nothing in the PIM OATT, Operating Agreement, or Manual that
supports West Virginia Commission’s argument that the Liaison Committee is a Standing
Committee. P3 asserts that West Virginia Commission’s argument that PJM’s website
implies that the Liaison Committee is a Standing Committee is untrue.”* Indicated
Transmission Owners argue that granting the complaint would create undue
discrimination, because it would require PJM to treat unlike committees, i.e., the Liaison
Committee and Standing Committees, alike. This would, Indicated Transmission Owners
assert, discriminate against entities who abide by PJM’s committee participation
eligibility rules.’s

34.  P3 argues that PJM is not discriminating unduly by not allowing West Virginia
Commission to attend Liaison Committee meetings. P3 notes that ex officio state
consumer advocates are allowed to attend Liaison Committee meetings because state
consumer advocates have voting rights in the End-Use Customer sector, whereas state
commissions, as non-voting ex officio members, do not. Thus, according to P3, these
two types of ex officio members are not similarly situated.’®

35.  P3 and Indicated Transmission Owners assert that the Liaison Committee allows
PJM Members and PJM management to have candid, non-public dialogue.®” If non-PJM
Members, including state regulators, are allowed to observe Liaison Committee meetings,

#2 OPSI Comments on West Virginia Commission Complaint at 4.
% Id

%4 P3 Protest of West Virginia Commission Complaint at 5-7.

S Id.

% Id. at 8.

%7 P3 Protest of West Virginia Commission Complaint at 10-11; Indicated
Transmission Owners Protest of West Virginia Commission Complaint at 4.
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P3 argues that open communication and information-sharing will be undermined.”®
Moreover, Indicated Transmission Owners argue that there is no decision making
authority vested in the Liaison Committee, and individual member lobbying is forbidden
under the Liaison Committee Charter. P3 notes that with respect to transparency, Liaison
Committee meeting agendas are publicly posted, whereas the agendas for the PJIM
Board’s meetings with OPSI are not.”

36.  P3 and Indicated Transmission Owners argue that PJM still satisfies its Order
No. 719 obligations even though West Virginia Commission is not allowed to attend
Liaison Committee meetings. P3 notes that, in Order No. 719, the Commission did not
require the PJM Board to place a state commission representative on the Liaison
Committee as the Illinois Commerce Commission had requested.'® P3 and Indicated
Transmission Owners assert that OPSI has its own private meetings with the PJM Board
three times per year, which serve a similar function to the Liaison Committee.'®" Thus,
according to P3, state commissions, like West Virginia Commission, continue to have
meaningful access to the PJM Board as required by Order No. 719.1%?

37.  Indicated Transmission Owners argue that West Virginia Commission has not
satisfied its FPA section 206 burden because West Virginia Commission has not provided
sufficient evidence of harm or error.'® Indicated Transmission Owners also argue that
West Virginia Commission’s claim that it needs to observe Liaison Committee meetings
to satisfy its state statutory responsibilities is baseless because only sector interests, not

%8 Indicated Transmission Owners Protest of West Virginia Commission
Complaint at 11.

? Id. at 11-12.

100 p3 Protest of West Virginia Commission Complaint at 8-9 (citing Order
No. 719 Compliance Order, 133 FERC 4 61,071 at P 55).

101 Indicated Transmission Owners Protest of West Virginia Commission
Complaint at 4-5.

102 p3 Protest of West Virginia Commission Complaint at 9-10 (citing
Memorandum of Understanding between PJM Interconnection, L.L.C. and the
Organization of PJM States, Inc., at P 2 (June 5, 2005) https://opsi.us/wp-
content/uploads/2020/02/OPSI_PJM_MOU_executed June 8 2005-1-1.pdf (OPSI
MOU)).

103 Indicated Transmission Owners Protest of West Virginia Commission
Complaint at 5-6.
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company-specific interests, are discussed during Liaison Committee meetings.'* Finally,
Indicated Transmission Owners argue that Commission precedent requires the
Commission to reject West Virginia Commission’s complaint. As support, Indicated
Transmission Owners cite to past instances in which the Commission declined to impose
changes to RTO governance procedures.'*

C. West Virginia’s Answer to PJM’s Answer and Reply
Comments

38.  West Virginia Commission rebuts PJM, P3, and Indicated Transmission Owners
by arguing that the Liaison Committee is a Standing Committee because all non-standing
committees, per section 8.6.3 of the Operating Agreement, must be “automatically
‘terminated upon completion of [their] assigned tasks, and, if not terminated, shall
terminate two years after formation unless reauthorized by the Standing Committee that
directed its formation.””1% West Virginia Commission notes that the Liaison Committee
has never been reauthorized, and thus it cannot be a non-standing committee. West
Virginia Commission also argues that PJM, P3, and Indicated Transmission Owners
ignore the fact that, according to West Virginia Commission, PJM has itself described the
Liaison Committee as a Standing Committee. "’

39.  West Virginia Commission argues that the differences cited by PJM, P3, and
Indicated Transmission Owners between ex officio state commissions and ex officio state
consumer advocates are not meaningful. Specifically, West Virginia Commission argues
that voting rights in the End-Use Customer sector, which is the distinction that P3 cites,
are not relevant to Liaison Committee meetings where no votes are taken.!®® West
Virginia Commission maintains that not allowing state commissions to attend Liaison

14 1d. at 6-7.

195 1d. at 7 (citing RTO Insider LLC v. New England Power Pool Participants
Comm., 166 FERC 9 61,062, at P 48 (2019), reh’g denied, 170 FERC § 61,034 (2002)
(RTO Insider); Cal. Indep. Sys. Operator Corp. v. FERC, 372 F.3d 395, 403 (2004)
(CAISO v. FERCQ)).

106 West Virginia Commission April Answer at 3.
W7 Id. at 3-5.

18 1d. at 5.
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Committee meetings while allowing state consumer advocates to attend is unduly
discriminatory.'"

40.  West Virginia Commission argues that PJM should not be reluctant to interfere
with the internal operations of its committees, and that the Liaison Committee is the exact
type of “quasi-regulatory” PJM operation that the Commission must oversee.''’ West
Virginia Commission argues that PJM’s allowing closed conversations between PJM
Members and the PJM Board violates the independence and transparency principles
underlying RTO governance. West Virginia Commission states that PJM should not
defer to PJM Members on who can attend Liaison Committee meetings if PJM Members’
proposals contradict PJM’s OATT or the Commission’s rules on RTO governance.!"

41. Inresponse to PIM’s, P3’s, and Indicated Transmission Owner’s assertions that
West Virginia Commission also has meaningful access to the PJM Board through OPSI,
West Virginia Commission argues that the Liaison Committee meetings “are closed
meetings in addition to the closed meetings the PJM Board holds with each of the five
stakeholder sectors in PIM.”"2 According to West Virginia Commission, a second
forum for “private stakeholder conversations” is unnecessary.'!?

42.  Finally, West Virginia Commission argues that the cases cited by PJM, P3, and
Indicated Transmission Owners on the Commission’s authority over internal RTO
governance are inapposite. West Virginia Commission distinguishes R7O Insider by
arguing that it did not involve a Commission-regulated RTO barring stakeholders from
accessing meetings with an RTO’s Board.""* West Virginia Commission distinguishes
CAISO v. FERC by arguing that access to Liaison Committee meetings is much more
directly related to rate structure than is a Board member nomination process, the issue in

199 /. at 6-7.
10 74, at9.
" 7d, at 10.
214, at 1.
13 1q,

"4 1d. at 13-14 (citing RTO Insider, 167 FERC 4 61,021 at P 48).
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CAISO v. FERC.MS West Virginia Commission also argues that PJM’s reliance on the
Commission’s Order No. 719 Compliance Order is misplaced.''® West Virginia
Commission states that unlike the Illinois Commerce Commission, West Virginia
Commission is not seeking a seat on the Liaison Committee, rather it only seeks to
observe Liaison Committee meetings.'!’

43.  PJM argues that Public Citizen’s claims about its membership status and

West Virginia Commission’s membership status are beyond the scope of this
proceeding."® PJM notes that the Commission has previously rejected similar claims
made by Public Citizen in other proceedings.!® Moreover, PJM notes that PJM meetings
are open to all interested parties and that Public Citizen has previously presented
proposals at PJM meetings."?® According to PJM, providing voting rights to any non-
governmental organization throughout PJM’s region would create inefficient and
unmanageable voting on proposals that affect market participants in PJM, and would
contradict the Operating Agreement.'*!

44,  PJM argues that Public Citizen’s call for a Notice of Inquiry on Order No. 719’s
governance and transparency requirements is without merit and is a collateral attack on
prior Commission orders. PJM notes that the Commission has also previously rejected
these claims made by Public Citizen in other proceedings.'??

45.  Replying to PJM, Public Citizen notes that the Public Interest and Environmental
Organizations User Group’s once-a-year meeting with the PJM Board is open to the

15 Id. at 15 (citing CAISO v. FERC, 372 F.3d at 403).
16 7d. 15-16.
u7 g

118 pJM Comments Replying to Public Citizen Comments on West Virginia
Commission Complaint at 2.

" 1d. at2-3.
120 1d. at 3.
21 Id. at 4.

122 Id. at 4-6.
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public, while Liaison Committee meetings are not. According to Public Citizen, PJM has
given no explanation for this inconsistent treatment.!?3

B. Market Monitor’s Complaint

46.  Notice of the Market Monitor’s complaint was published in the Federal Register,
88 Fed. Reg. 19,298 (Mar. 31, 2023), with answers, interventions, and protests due on or
before April 17, 2023. Exelon, Public Citizen, SEIA, P3, PSEG Companies, Calpine,
Dominion, AES Ohio, Duquesne Light, LSP Development, EPSA, AEPSC, PPL Electric,
American Council on Renewable Energy (ACORE), West Virginia Commission, ODEC,
Enel North America, Inc., Constellation, The Office of the Ohio Consumers’ Counsel,
Advanced Energy United, ACP, National Hydropower Association (NHA), Nuclear
Energy Institute (NEI), Energy Trading Institute (ETT), NOVEC, AMP, New Jersey
Division of Rate Counsel (NJ Rate Counsel), Delaware Division of the Public Advocate,
SMECO, Maryland OPC, and UGI Utilities, Inc. (UGI) each filed timely motions to
intervene. OPSI filed a notice of intervention.

47.  PJM filed an answer to the complaint. Public Citizen, OPSI, Dominion, Ohio
Consumers’ Counsel, NJ Rate Counsel, Maryland OPC, and the Delaware Division of the
Public Advocate each filed timely comments. Advanced Energy United, ACP, ACORE,
EPSA, NHA, NEI, P3 and SEIA collectively filed a protest. PJM filed reply comments
to the comments of Public Citizen. West Virginia Commission filed a motion for leave to
comment out of time and comments. Exelon filed a motion for leave to answer and
answer to Public Citizen’s comments. Public citizen filed a motion for leave to answer
and answer to Exelon. The Market Monitor filed a motion for leave to answer and
answer to PIM.

1. PJM’s Answer to the Market Monitor’s Complaint

48.  PJM argues that the Market Monitor has failed to satisfy its burden under FPA
section 206.'* PJM argues that attendance at Liaison Committee meetings is not
necessary for the Market Monitor to perform its functions under Attachment M to the
PJM OATT. Moreover, PJM argues that the Market Monitor already has direct and
indirect access to the PJM Board.'?®

123 Public Citizen April Answer to PJM Answer to West Virginia Commission
Complaint at 2.

124 pJM Answer to Market Monitor Complaint at 4, 8.

125 14 at 8.
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49.  PJM argues that the Liaison Committee is not a stakeholder working group as that
term is used in Attachment M to the PJM OATT.!?¢ Instead, PJM notes that the Liaison
Committee is a standalone, joint effort between the PJM Members and the PJM Board to
facilitate information sharing. As such, PJM argues that the Liaison Committee’s
activities do not implicate the Market Monitor’s functions under Attachment M.'?7

50.  PJM notes that the Market Monitor does not explain why it needs access to
Liaison Committee meetings.!”® Moreover, PJM argues that assuming what the Market
Monitor wants is access to the PJM Board, the Market Monitor already has such access.
PJM explains that the Market Monitor has direct access because it meets with the PJM
Board regularly as required by Attachment M to the PJM OATT, and that these meetings
are not open meetings.'* PJM additionally explains that the Market Monitor has indirect
access because it has regular meetings with OPSI, and the OPSI Advisory Committee

regularly meets with the PJM Board.'*
2. Comments, Protests, and Other Answers
a. Comments in Support

51.  OPSI, West Virginia Commission, Joint Consumer Advocates, Ohio Consumers’
Counsel, and Public Citizen support granting the Market Monitor’s complaint.

52.  Several commenters argue that Attachment M permits the Market Monitor to
attend Liaison Committee meetings once the Market Monitor determines, at its
discretion, that attendance at Liaison Committee meetings is necessary for the Market
Monitor to perform its functions.'" Joint Consumer Advocates argue that the Liaison
Committee’s purpose, which is to “ensure open exchanges and information sharing on
topics of relevance to the Members and the Board of Managers” indicates that the Liaison

126 14 at 8.

127 1d. at 10.

128 Id.

129 1d. at 8, 10-11.
B30 1d at 11.

B1 Joint Consumer Advocates Comments on Market Monitor Complaint at 2;
Ohio Consumers’ Counsel Comments on Market Monitor Complaint at 2; West Virginia
Commission Comments on Market Monitor Complaint at 2.
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Committee will discuss topics that fall within the Market Monitor’s functions under
Attachment M.'*?

53. West Virginia Commission argues that neither the Members Committee nor the
PJM Board have the authority to enforce the Liaison Committee Charter if doing so
would violate the OATT. Finally, West Virginia Commission contends that arguments
about how the Market Monitor’s complaint does not affect rates or about how the Market
Monitor’s attendance at Liaison Committee meetings would have a chilling effect lack
credibility.'??

54.  OPSI argues that the Liaison Committee is one of PJM’s primary and most
important stakeholder committees.’** OPSI contends that excluding the Market Monitor
from Liaison Committee meetings affects the dialogue between states and the Market
Monitor, and inhibits the Market Monitor’s ability to provide a full and informed opinion
on which state commissions can rely as they consider proposals.

55.  Ohio Consumers’ Counsel argues that Order No. 2000 and Order No. 719 require
independence, transparency, and openness.!* Ohio Consumers’ Counsel contends that
allowing the Market Monitor to attend Liaison Committee meetings is consistent with
those requirements. Joint Consumer Advocates also assert that transparency in PJM is
important, and that PJIM’s excluding the Market Monitor from Liaison Committee
meetings undermines transparency. !¢

56.  Public Citizen argues that even if the Commission grants the Market Monitor’s
complaint, other entities, like Public Citizen, will still be unable to access Liaison
Committee meetings."’

132 Joint Consumer Advocates Comments on Market Monitor Complaint at 2-3
(quoting Liaison Committee Charter at 1).

133 West Virginia Commission Comments on Market Monitor Complaint at 2.
134 OPSI Comments on Market Monitor Complaint at 3.

135 Ohio Consumers’ Counsel Comments on Market Monitor Complaint at 6.

136 Joint Consumer Advocates Comments on Market Monitor Complaint at 3.

137 Public Citizen Comments on Market Monitor Complaint at 1.
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b. Protests and Comments in Opposition

57.  Indicated PJM Members and Trade Associations protest granting the Market
Monitor’s complaint.

58.  Indicated PJM Members and Trade Associations assert that Attachment M
requires the Market Monitor to participate “consistent with the rules applicable to all PIM
stakeholders.”"*® Because the Market Monitor is not a PJM Member and consistent with
the Liaison Committee Charter, Indicated PJIM Members and Trade Associations argue
that the Market Monitor is not permitted to attend Liaison Committee meetings.'*’

59.  Indicated PJM Members and Trade Associations argue that the Market Monitor
has provided insufficient evidence to satisfy its FPA section 206 burden.!*® Specifically,
Indicated PJM Members assert that the Market Monitor has not provided evidence as to
why it is appropriate or necessary for it to attend Liaison Committee meetings.'*!
Indicated PJM Members argue that Liaison Committee meetings do not implicate the
Market Monitor’s functions under Attachment M to the PIM OATT. Indicated PJM
Members contend that the Liaison Committee’s purpose is to facilitate an exchange of
views between PJM Members and the PJM Board, and that no market actions are taken or
market structures proposed during Liaison Committee meetings.'*> Moreover, Indicated
PJM Members note that individual lobbying by a PIM Member is prohibited during
Liaison Committee meetings.'*’

60. Indicated PJM Members and Trade Associations argue that the Market Monitor’s
attendance at Liaison Committee meetings could upset the candid and open discussion at

138 Indicated PJM Members Protest of Market Monitor Complaint at 4; Trade
Associations Protest of Market Monitor Complaint at 5-6 (citing ATTACHMENT M,
OATT ATTACHMENT M (5.0.0), § IV.G).

139 Indicated PJM Members Protest of Market Monitor Complaint at 4-5; Trade
Associations Protest of Market Monitor Complaint at 5-7.

149 Indicated PJM Members Protest of Market Monitor Complaint at 7; Trade
Association Protest of Market Monitor Complaint at 3-4.

141 Indicated PJM Members Protest of Market Monitor Complaint at 7.
"2 1d. at 2-3.

3 1d. at 5-6.
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those meetings.'** For example, Indicated PJM Members and Trade Associations note
that among the Liaison Committee’s recent topics of discussion is future market
monitoring contracts. Allowing the Market Monitor to participate in or observe this
discussion would, according to Indicated PJM Members, create a conflict of interest.'*®

61.  Lastly, Indicated PJM Members and Trade Associations argue that the
Commission should not intercede in matters related to internal RTO governance. Trade
Associations also argue that the Liaison Committee’s discussions are not subject to the
Commission’s jurisdiction because they do not affect rates, terms, and conditions of
service.'® Citing CAISO v. FERC and RTO Insider, Indicated PJM Members argue that
the Liaison Committee Charter eligibility requirements should be left up to the purview
of PJM and Liaison Committee members.'*’ Trade Associations argue that the
circumstances here are comparable to those in RTO Insider, in which the Commission
held that attendance at meetings where there is no voting is “too attenuated from the
voting process to directly affect jurisdictional rates.”'*® Trade Associations contend that
nothing in the Liaison Committee directly affects rates, as the Liaison Committee’s
purpose is to facilitate communication between PJIM Members and the PJM Board.'*’

62.  Trade Associations also contend that the Market Monitor’s argument that it cannot
state its independent views if it is not allowed to attend Liaison Committee meetings is
misplaced because only sector representatives participate during Liaison Committee
meetings.'> Trade Associations further note that the agendas from Liaison Committee
meetings are publicly available, such that the Market Monitor is incorrect to argue that it
is deprived of information when it is not allowed to attend Liaison Committee meetings.

144 Indicated PJM Members Protest of Market Monitor Complaint at 5; Trade
Associations Protest of Market Monitor Complaint at 7.

145 Indicated PJM Members of Market Monitor Complaint at 6.
146 Trade Associations Protest of Market Monitor Complaint at 3.
147 Indicated PJM Members Protest of Market Monitor Complaint at 8-9.

148 Trade Associations Protest of Market Monitor Complaint at 4 (quoting RTO
Insider, 167 FERC 9 61,021 at P 47).

1499 Trade Associations Protest of Market Monitor Complaint at 4-5.

150 74 at 8.
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C. Market Monitor’s Answer

63.  The Market Monitor contends that none of the arguments that PJM makes
demonstrate that the Liaison Committee is not a stakeholder committee.’! The Market
Monitor further contends that PJM’s definition of stakeholder committee is unduly
narrow. In any event, according to the Market Monitor, that unduly narrow definition is
not relevant because the language of Attachment M covers “‘stakeholder processes”
which is broader than just committees.'s?

64.  The Market Monitor argues that PJM cannot enforce the Liaison Committee
Charter if it conflicts with the OATT.!S? Therefore, according to the Market Monitor,
PJM should have rejected the Members’ efforts to enforce the Liaison Committee Charter
by restricting attendance at Liaison Committee meetings to PIM Members.!>*

65.  The Market Monitor rebuts arguments that its attendance at Liaison Committee
meetings is not necessary for the market monitoring function, stating that the agendas for
Liaison Committee meetings always include topics related to PJM markets, and
sometimes include topics related to the market monitoring function.'> According to the
Market Monitor, the PJM Board has authority over PJM’s regulatory filings, and thus
conversations with the Board are related to the market monitoring function. The Market
Monitor further argues that its regular meetings with the PJM Board are not relevant to
the Market Monitor’s need to hear the conversations at Liaison Committee meetings.'>
The Market Monitor also contends that its attendance at Liaison Committee meetings
cannot, under Attachment M, be restricted to “listen-only” mode because Attachment M
permits the Market Monitor’s participation on the same terms as other stakeholders.'’

66.  The Market Monitor refutes arguments that its attendance at Liaison Committee
meetings will have a chilling effect by stating that Members should stand behind their

151 Market Monitor Answer to PJM Answer to Market Monitor Complaint at 2.
52 1d at 2-3.

153 Id. at 3.

154 11

55 1d. at 4.

156 Id_ at 5.

157 Id. at 5-6.
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communications to the Board and that the stakeholder process should be transparent.!s®

The Market Monitor argues that it has an interest in all topics discussed at Liaison
Committee meetings, including topics related to the market monitoring function.'>

67.  The Market Monitor rebuts arguments related to the Commission’s lack of
jurisdiction over attendance at Liaison Committee meetings by arguing that RTOs “are
creatures of the Commission” and “[t]he Commission has jurisdiction over PJM based on
its status as an RTO.”'®® In turn, according to the Market Monitor, RTO Insider and
CAISO v. FERC are not relevant to the Market Monitor’s complaint.'¢!

IV. Discussion

A. Procedural Matters

68.  Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,

18 C.F.R. § 385.214 (2023), the timely, unopposed motions to intervene serve to make
the entities that filed them parties to this proceeding. We also grant LS Power’s and
Solar Energy Industries Association’s (SEIA) late-filed motions to intervene in Docket
No. EL23-45-000 given their interests in the proceeding and the absence of undue
prejudice or delay.

69. Rule 213 of the Commission’s Rules of Practice and Procedure, 18 C.F.R.

§ 385.213 (2023), prohibits an answer to a protest or answer unless otherwise ordered by
the decisional authority. We accept all answers filed in Docket Nos. EL23-45-000 and
EL23-50-000 because they have provided information that assisted us in our decision-
making process.

70.  Pursuant to Rule 216 of the Commission’s Rules of Practice and Procedure,
18 C.F.R. § 385.216 (2023), West Virginia Commission’s motion to lodge filed in
Docket No. EL23-45-000 is withdrawn.!®2

158 14 at 6.

159 Id

160 77 at 9.

161 77 at 9-10.

162 See 18 C.F.R. § 385.216(b)(1) (“The withdrawal of any pleading is effective
at the end of 15 days from the date of filing of a notice of withdrawal, if no motion in
opposition to the notice of withdrawal is filed within that period and the decisional
authority does not issue an order disallowing the withdrawal within that period.”).
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B. Substantive Matters

71.  As discussed below, we deny both complaints because West Virginia Commission
and the Market Monitor have each failed to satisfy their respective burden under FPA
section 206.

1. West Virginia Commission’s Complaint

72.  We find that West Virginia Commission has not satisfied its burden under FPA
section 206. West Virginia Commission advances three principal arguments. We
disagree with each, as discussed in more detail below.

a. PJM Is Not Violating the Operating Agreement Because
the Liaison Committee Is Not a Standing Committee

73.  West Virginia Commission argues that PJM is violating its Operating Agreement
because the Liaison Committee, according to West Virginia Commission, is a Standing
Committee. West Virginia Commission argues further that if the Liaison Committee is a
Standing Committee, then PJM must, per Operating Agreement section 8.2.2, permit
West Virginia Commission to attend Liaison Committee meetings.!®® We disagree with
West Virginia Commission’s assertion that the Liaison Committee is a Standing
Committee under the Operating Agreement.

74.  We begin with an analysis of the Operating Agreement’s relevant sections.
Section 1 defines Standing Committees as the “Members Committee, the committees
established and maintained under Operating Agreement, section 8.6, and such other
committees as the Members Committee may establish and maintain from time to
time.”'% Section 8.6 does not explicitly reference the Liaison Committee as a Standing
Committee. Section 8.6 lists only the Markets and Reliability Committee as a Senior
Standing Committee, and lists the Market Implementation Committee, Planning
Committee, Operating Committee, and Risk Management Committee as Standing
Committees. "%

1638 2, OA 8.2 Representatives. (1.0.0), § 8.2.2 (“[E]ach State electric utility
regulatory commission with regulatory jurisdiction within the PJM Region, may
nominate one representative to serve as an ex officio non-voting member on each of the
Standing Committees™).

164 3 T, OA Definitions S — T (22.0.0).

1658.6, OA 8.6 Senior, Standing, and Other Committees. (2.0.0).
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75.  Section 8.6 also allows the Members Committee to establish or dissolve other
Standing Committees.'®® But the Members Committee did not establish the Liaison
Committee. Rather, the PIM Board together with the Members Committee created the
Liaison Committee as a joint effort outside of the Standing Committees.'®” In addition,
other Standing Committees established per section 8.6 include in their respective charters
a statement indicating that they are Standing Committees.'®® The Liaison Committee
Charter does not include such a statement.'®

76.  Moreover, we disagree with West Virginia Commission’s argument related to
Operating Agreement section 8.6.3. Section 8.6.3 allows Standing Committees to
“form, select the membership, and oversee the activities, of such other committees,
subcommittees, task forces, working groups or other bodies”—i.e. non-standing
committees.'”® Section 8.6.3 states that “each such group shall terminate automatically
upon completion of its assigned tasks and, if not terminated, shall terminate two years
after formation unless reauthorized by the Standing Committee that directed its
formation.”'”! West Virginia Commission asserts that the Liaison Committee does not
comply with this provision because it has not been terminated, and has not been
reauthorized. Therefore, according to West Virginia Commission, the Liaison

166 14 (“The Members Committee may establish or dissolve other Standing
Committees from time to time.”).

167 See Liaison Committee Charter at 1 (explaining in Liaison Committee’s
mission statement that “the Members and the Board agree to create a Liaison
Committee” (emphasis added)); see also PIM Answer to West Virginia Commission
Complaint at 7.

168 See, e.g., Risk Management Committee Charter at 1, https://www.pjm.com/-
/media/committees-groups/committees/rmc/postings/rmc-charter.ashx (“The [Risk
Management Committee] is a Standing Committee that reports to the Markets and
Reliability Committee); see also PJM Answer to West Virginia Commission Complaint
at 6-7.

169 Consistent with the Operating Agreement, neither the Liaison Committee
Charter nor PJM’s Business Practices Manual describe or reference the Liaison
Committee as a Standing Committee. See Liaison Committee Charter at 1-3; PJM
Manual 34 at 92-93 (Section 15.2).

1708 6, OA 8.6 Senior, Standing, and Other Committees. (2.0.0), § 8.6.3.

7 pd,
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Committee cannot be a non-standing committee, which means it must be a Standing
Committee.

77.  Section 8.6.3 is not applicable to the Liaison Committee. As PJM explains,
Standing Committees did not create the Liaison Committee, which section 8.6.3 requires.
Rather, we agree with PJM in that we find that the Liaison Committee is a joint effort of
the PIM Members and the PJM Board to facilitate communication outside of the
Standing Committees.'"

78.  Even if section 8.6.3 did apply, we note that the Liaison Committee Charter
contains a “Process Assessment.”'’> PJM explains that this “Process Assessment” was
used to reauthorize the Liaison Committee. Thus, the Members Committee, which is the
Standing Committee that was involved in the Liaison Committee’s formation, provided a
process for reauthorizing the Liaison Committee, as section 8.6.3 requires.

b. PJM Is Not Violating Order No. 2000 or Order No. 719
Because Neither Order Requires PJM to Permit the West
Virginia Commission to Attend Liaison Committee

Meetings

79.  We disagree that PJM’s excluding West Virginia Commission from Liaison
Committee meetings violates Order No. 2000. As relevant here, the Commission in
Order No. 2000 required each RTO to have “a decision making process that is
independent of control by any market participant or class of participants.”'’* The Liaison
Committee, however, does not make decisions.!” Moreover, the Liaison Committee’s
structure mitigates against the potential for any market participant or class of market

172 See supra note 167 and accompanying discussion.

173 Liaison Committee Charter at 3 (“After one year following the implementation
of the Liaison Committee, the Members Committee and PJM Board shall assess the
efficacy of the Liaison Committee process in meeting its mission and shall take
appropriate action.”).

174 18 C.F.R. § 35.34(j)(1)(ii) (2023). See Order No. 2000, FERC Stats & Regs. q
31,089 at 4 31,061; PJM Interconnection, L.L.C., 96 FERC 9 61,061 (2001).

175 Liaison Committee Charter at 1 (“The PJM Liaison Committee will not have
the authority to vote on or to decide any matters or to act as a substitute for the normal
decision-making processes of the Members Committee or the Board of Managers.”).
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participants to exert undue influence on PJM or the PJM Board.'”® Specifically,
individual member lobbying is prohibited.'”” Given the features that mitigate the
potential for the Liaison Committee to enable undue influence on the PJM Board,'”® and
given the context of the broader PJM decision making process,'” we find that West
Virginia Commission has not proven its exclusion would prevent PJM or the PJM Board
from maintaining independence as required by Order No. 2000.

80.  Order No. 2000 also requires that “formal and informal mechanisms must exist to
ensure that stakeholders can convey their concerns to the . . . board.” ' We find that,
through its membership in OPSI, West Virginia Commission has a formally-recognized
avenue to communicate its concerns to the PJM Board."®" Order No. 2000 requires only
that parties have access to the Board, not that every party must be included in every
meeting between the Board and other parties. Lastly, the Commission in Order No. 2000
did “not impose any specific requirements on the role of state agencies in RTOs” and
thus did not specifically prescribe how that role must be fulfilled.'®> We find that

176 1d. (“Per sections 7.7 and 11.1 of the Operating Agreement, this process is
intended to allow member interests to be heard while avoiding (1) undue influence by any
particular Member or group of Members on the operation of PJM and (2) Member
management of the business of PIM.”).

77 Id. at 1 (“[T]he Liaison Committee shall not be a forum in which individual
Member lobbying occurs.”).

178 Notably the inability of the committee “to vote on or to decide any matters or to
act as a substitute for the normal decision-making processes of the Members Committee
or the Board of Managers,” the prohibition on individual Member lobbying, and the
ability of all Members and consumer advocates to attend meetings in listen-only mode
ensure the Liaison Committee is not being inappropriately used as part of a decision
making process. /d. at 1, 2.

179 See infira PP 80-82 (discussing how PJM’s other governance mechanisms meet
the requirements of Order No. 2000).

180 Order No. 2000, FERC Stats & Regs. 931,089 at §31,074.

181 See OPSI MOU at 3 (“The PJIM Board of Managers will meet at least annually
with OPSI to discuss matters of mutual interest and at such other times as may be
mutually agreed upon.”).

182 Order No. 2000, FERC Stats & Regs. 931,089 at §31,074.



Document Accession #: 20240301-3057 Filed Date: 03/01/2024

Docket Nos. EL23-45-000 and EL23-50-000 -33-

providing state commissions with private access to the PJM Board through membership
in OPSI sufficiently complies with Order No. 2000.'%3

81.  We likewise disagree that excluding West Virginia Commission from Liaison
Committee meetings violates Order No. 719. As relevant here, per Order No. 719’s
RTO/ISO responsiveness requirement, RTOs/ISOs must establish procedures to ensure
that any stakeholder affected by the operation of the RTO/ISO “is permitted to
communicate the customer’s or other stakeholder’s views to the [RTO/ISO’s] board of
directors.”'®* Moreover, RTOs/ISOs must continue, over time, to consider customer and
stakeholder needs as the architecture or market environment of the RTO/ISO changes.'®

82.  We find that PJM currently satisfies these Order No. 719 requirements. The
Liaison Committee represents just one element of PJM’s internal governance structure.
The varied elements of that multi-faceted structure provide all stakeholders, including
West Virginia Commission, with the ability to participate in stakeholder meetings and
with access to the PIM Board. For example, West Virginia Commission participates at
Standing Committee meetings where it presents topics to the PJIM Board.'®¢ And West
Virginia Commission, through its membership in OPSI, has opportunities to meet directly
with the PJM Board to discuss issues of mutual concern.’®” Order No. 719 does not
require PJM to allow every stakeholder to attend any meeting between another group of
stakeholders and the PJM Board.

183 Under West Virginia Commission’s position that all parties have a right to be
included in all meetings with the PJM Board, OPSI’s meetings with the Board would
have to be open to other stakeholders. We disagree that Order No. 2000, in requiring that
all parties have access to the Board, prevents the Board from obtaining information from
certain parties in the absence of other parties.

184 18 C.F.R. § 35.28(2)(6)(i) (2023).

185 Order No. 719 Compliance Order, 133 FERC 4 61,071 at P 38. To this end,
PJM has developed a “Stakeholder Process Forum.” The Stakeholder Process Forum is a
non-decisional group that provides informational reporting to the Members Committee.
See Stakeholder Process Forum, PJM, https://www.pjm.com/committees-and-
groups/forums/stakeholder-process-forum.

186 See 8.2, OA 8.2 Representatives (2.0.0), § 8.2.2.

187 See supra note 181.
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C. PJM Is Not Discriminating Unduly Because State
Consumer Advocates and State Commissions Are Not
Similarly Situated

83.  We disagree with West Virginia Commission’s assertion that PJM’s decision not
to allow West Virginia Commission to attend Liaison Committee meetings is unduly
discriminatory. West Virginia Commission contends that, because state consumer
advocates participate in the Liaison Committee, PJM is unduly discriminating by not
including state commissions. Though state consumer advocates and state commissions
are both ex officio PJM Members, we find that they are not similarly situated because,
under the Operating Agreement, state consumer advocates have voting rights whereas
state commissions do not.'s®

84.  We agree with PJM that state consumer advocates’ voting rights in the End-Use
Customer sector distinguish state consumer advocates from state commissions with
respect to attendance at Liaison Committee meetings.'® As set forth in the Liaison
Committee Charter, the Liaison Committee’s membership consists of representatives
from each PJM sector, including the End-Use Customer sector.®® Per section 8.2.3 of the
Operating Agreement, as also stated above, state consumer advocates have voting rights
in the End-Use Customer sector.!®® Per section 8.2.2 of the Operating Agreement, state
commissions do not.'* State consumer advocates therefore have an interest in viewing
Liaison Committee meetings to inform their votes on the sector representatives which
will represent them at the Liaison Committee, an interest which state commissions do not
have. We find that this distinction makes state consumer advocates and state
commissions not similarly situated, despite both being ex officio PJM members. Thus,

188 See Mo. River Energy Servs. v. FERC, 918 F.3d 954, 958 (D.C. Cir. 2019)
(““A mere difference in the treatment of two entities does not violate [the FPA’s
prohibition against undue discrimination]; instead, undue discrimination occurs only if
the entities are similarly situated, such that there is no reason for the differencel[,]”
(internal quotations omitted)); see also Tri-State Generation & Transmission Ass 'n,
184 FERC 9 61,099, at P 298 (2023); ISO New England Inc., 170 FERC § 61,011, at P 14
(2020).

189 PJM Answer to West Virginia Commission Complaint at 13.
90 [ iaison Committee Charter at 2.
18 2, OA 8.2 Representatives (2.0.0), § 8.2.3.

192 17§ 8.2.2.
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we find that there is no undue discrimination and deny West Virginia Commission’s
complaint.'*?

2. Market Monitor’s Complaint

85.  We find that the Market Monitor has not satisfied its burden to show that PJM
violates Attachment M to the PIM OATT by excluding the Market Monitor from the
Liaison Committee.®* As relevant here, section IV.G of Attachment M states that “[t]he
Market Monitoring Unit may, as it deems appropriate or necessary to perform its
functions under this Plan, participate (consistent with the rules applicable to all PJM
stakeholders) in stakeholder working groups, committees or other PJM stakeholder
processes.”'®> The Market Monitor has not satisfied its burden to prove that the Liaison
Committee is a stakeholder working group, committee or other PJM stakeholder process
as contemplated by Attachment M."*® The Commission has previously explained that
“[t]he stakeholder process is used to identify, review, and make decisions regarding
proposed revisions to PJM’s governing documents, processes, market and reliability
design and operations.”!” Moreover, the Commission has consistently discussed
stakeholder processes as elements of a decision making process.'”® The Market Monitor

193 The Commission has “wide discretion” to determine what constitutes undue
discrimination. See Mo. River Energy Servs. v. FERC, 918, F.3d at 958.

194 “In any proceeding under [section 206 of the Federal Power Act], the burden of

proof to show that any rate, charge, classification, rule, regulation, practice, or contract is
unjust, unreasonable, unduly discriminatory, or preferential shall be upon the
Commission or the complainant.” 16 U.S.C. § 824e(b).

195 See ATTACHMENT M, OATT ATTACHMENT M (5.0.0), § IV.G.

196 Under the series-qualifier canon of statutory interpretation, “a modifier at the
end of a series of nouns or verbs applies to the entire series.” Facebook, Inc. v. Duguid,
141 S. Ct. 1163, 1165 (2021). In this case, the modifier “stakeholder” both before the
series and in the final clause applies to all the terms, including the word “committee.”

Y7 pJM Interconnection, L.L.C., 157 FERC q 61,229, at P 10 (2016) (order
accepting funding mechanism for Consumer Advocates of the PJM States).

198 See Atl. City Elec. Co., 117 FERC q 61,169, at PP 2, 26 (2006) (explaining that
a tariff proposal did not obtain a vote under PJM’s “stakeholder process” and referring to
a “stakeholder process” that failed to reach consensus on any one tariff proposal); Pepco
Energy Servs., Inc. v. PJM Interconnection, L.L.C., 128 FERC § 61,051, at P 2 (2009)
(referencing a “stakeholder process” that PJM began “to consider possible changes to . . .
market rules”); Advanced Energy Econ., 161 FERC 9 61,245, at P 71 (2017) (explaining
that the “stakeholder process” is a forum to “develop proposed market rules”). We note
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made no allegations in its Complaint that the Liaison Committee is involved in PJM
decision making. In its Answer, the Market Monitor states that there is “potential for the
Liaison Committee to affect Board decisions,” but does not allege, let alone provide
evidence, that the Liaison Committee is actually being used as part of a decision-making
process.’ As outlined above, the Liaison Committee’s stated purpose is to facilitate
communication between PJM’s sector groups and the PJM Board and to help Members
understand the PJM Board decision making process.??® The Liaison Committee is not,
on its face, an element of the decision making process regarding proposed revisions to
tariff provisions, governing documents, processes, or market design and operations.?"!
The Market Monitor does not allege any facts which lead us to find otherwise.

86.  We also find that the Liaison Committee is not inconsistent with the independence
of PJM, the PJM Board, or the Market Monitor. We note that the Market Monitor has
ample opportunities to meet with the PJM Board, both directly and indirectly.?** We also

that PJM’s Business Practice Manuals similarly discuss stakeholder processes. See PIM
Business Practice Manual 34 (PJM Stakeholder Process), Revision 18, at 19 (Jan. 25,
2023) (“The goal of the stakeholder process is to efficiently, effectively and fairly
identify, review and make decisions regarding proposed revisions to PJM’s governing
documents, processes, market and reliability design and operations.”).

199 Market Monitor Answer to PJM Answer to Market Monitor Complaint at 4
(emphasis added).

200 See supra at § 1A,

201 See Liaison Committee Charter at 1 (“The PJM Liaison Committee will not
have the authority to vote on or to decide any matters or to act as a substitute for the
normal decision-making processes of the Members Committee or the Board of
Managers.”); see also PJM Manual 34 at 93 (Section 15.2) (“The PJM Liaison
Committee does not have the authority to vote on or to decide any matters or to act as a
substitute for the normal stakeholder process.”). Relatedly, stakeholder committee
charters obligate those committees to follow the directives of a supervising committee,
whereas the Liaison Committee’s mission and activities are not subject to direction from
any stakeholder committee, and the Liaison Committee Charter obligates the Liaison
Committee to only write reports. Compare Market Implementation Committee Charter,
at 1 (2022), https://pjm.com/-/media/committees-groups/committees/
mic/postings/mic-charter.ashx, with Liaison Committee Charter at 1, 3.

202 See ATTACHMENT M, OATT ATTACHMENT M (5.0.0), § IILD.2 (“The
PJM Board and the Market Monitor shall meet and confer from time to time on matters
relevant to the discharge of the PJIM Board’s and the Market Monitoring Unit’s duties
under this Plan.”). These meetings are not open to PJM Members, employees, or
stakeholders, which enables the Market Monitor to communicate openly about the
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find that PJM’s stakeholder process enables the Market Monitor to participate in
meetings where discussions occur between PJM Members, stakeholders, and PJM Board
members on proposed tariff provisions, governing documents, processes, or market
designs and operations.?** For example, the Market Monitor attends and is active during
the PIM Members Committee meetings, at which at least two PJM Board members are
present,?* and during the semi-annual General Session.?*® These features help ensure the
Market Monitor’s independence, as well as the independence of the PJM Board. We
therefore find that the Market Monitor has not satisfied its burden and deny its complaint.

Market Monitoring function. Moreover, the Market Monitor has indirect access to the
PJM Board through the OPSI Advisory Committee, which meets with the Market
Monitor and the PJM Board on a regular basis, and which “provide[s] advice to the
Commission, Market Monitor, the PJM Board, stakeholder committees, and stakeholder
working groups regarding any matter concerning the Market Monitoring Unit or the
Market Monitoring Plan.” ATTACHMENT M, OATT Attachment M (5.0.0), § IIL.G.
Lastly, the Market Monitor can access the agendas for Liaison Committee meetings,
which are posted publicly. Liaison Committee Charter at 2.

293 Order No. 719 Compliance Order, 133 FERC 9 61,071 at P 51.

204 See, e.g., ARR/FTR Market Design and Design Components: IMM Proposals
(Nov. 17,2021),
https://www.monitoringanalytics.com/reports/Presentations/2021/IMM_MC_ARR FTR _
Market Design_and Design Components IMM_Propsals.pdf; Letter from Market
Monitor to PJM and PJM Members on Opportunity Cost OA Language (Sept. 24, 2018),
https://www.monitoringanalytics.com/reports/Presentations/2018/IMM_MC Opportunity
_Cost OA Language 20180927.pdf.

205 See, e.g., 2016 Year In Review (May 16, 2017),
https://www.monitoringanalytics.com/reports/Presentations/2017/IMM_2016 Year in R
eview 20170516.pdf. General Sessions are special meetings of the Members, the Board
of Managers and PJM Staff, and are held in an open forum. The semi-annual General
Session meetings are also open meetings that are held between PJM stakeholders and the
PJM Board. Typically, General Sessions are held twice per year; at the Annual Meeting
and in the fourth quarter each year. See Order No. 719 Compliance Order, 133 FERC ¢
61,071 at PP 27, 57; see also, PJM Manual 34 at 93 (Section 15.3).
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The Commission orders:

(A) West Virginia Commission’s complaint is hereby denied, as discussed in
the body of this order.

(B)  The Market Monitor’s complaint is hereby denied, as discussed in the body
of this order.

By the Commission. Commissioner Christie is concurring in the result in Docket
No. EL23-45-000 and dissenting in Docket No. EL.23-50-000 with
a separate statement attached.

(SEAL)

Debbie-Anne A. Reese,
Acting Secretary.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Public Service Commission of West Virginia v. PIM  Docket Nos.  EL23-45-000
Interconnection, L.L.C.

Independent Market Monitor for PJM v. PIM EL23-50-000
Interconnection, L.L.C.

(Issued March 1, 2024)

CHRISTIE, Commissioner, concurring in the result in EL23-45 and dissenting in EL23-
50:

1. I agree with this Order’s denial of the Federal Power Act (FPA) section 206
complaint filed by the Public Service Commission of West Virginia (PSC WV), because |
agree that the PSC WYV has failed to meet its burden of proof for a section 206 complaint.
I cannot join all of the various rationales offered in the Order to support this denial,
however, so I concur only with the result, as explained more fully below.

2. I dissent from the Order’s denial of the complaint filed by the PJM Independent
Market Monitor (IMM) alleging a violation of Attachment M of the PJM Open Access
Transmission Tariff (OATT) because I think the Order misses the vital purpose of the
IMM in PJM operations, which is embodied in Attachment M.

3. First, turning to the West Virginia complaint: The PSC WV complains about the
exclusion of its representative from observing and attending meetings of the “Liaison
Committee” in PJM. There exists a much broader issue concerning RTO governance and
decision-making that deserves attention, however, that unfortunately is not teed up in this
proceeding, which I regard sadly as a missed opportunity. That broader issue resonates
across all RTOs under Order No. 2000,! and with regard to the states is much more
significant than whether a representative of a state commission can attend a particular
committee meeting.

4. Specifically, that broader issue is the very real and compelling need to redefine
and elevate the roles and authorities of state regulators in a// RTOs. State regulators
regulate the retail rates paid by consumers, the rates that actually determine the monthly

! Regional Transmission Orgs., Order No. 2000, FERC Stats. & Regs. 931,089
(1999) (cross-referenced at 89 FERC 9 61,285), order on reh’g, Order No. 2000-A,
FERC Stats. & Regs. 931,092 (2000) (cross-referenced at 90 FERC q 61,201), aff’d sub
nom. Pub. Util. Dist. No. I of Snohomish Cty. v. FERC, 272 F.3d 607 (D.C. Cir. 2001).
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power bills that consumers must pay. Even though this retail rate authority is specifically
reserved to state regulators under the FPA, it is undeniable that FERC-regulated RTOs
have a huge impact on those retail monthly bills. The power markets that RTOs operate,
while wholesale, obviously impact retail bills in every state in an RTO, not to mention
that FERC over the years has intruded on state refail rate-making authority through
orders such as Order No. 2222.% The transmission costs from RTO-planned transmission
projects flow right through FERC formula rates into refail rates — and transmission costs
in many states are frequently the fastest growing part of the consumer’s monthly power
bill.?

5. Yet since Order No. 2000 created the world of modern RTOs, state regulators
have been largely frozen out of any serious role in RTOs’ actual decision-making,* even
when those decisions have a direct and material impact on retail rates paid by their states’

2 Participation of Distributed Energy Resource Aggregations in Markets Operated
by Regional Transmission Organizations and Independent System Operators, Order No.
2222, 172 FERC 9 61,247 (2020), order on reh’g, Order No. 2222-A, 174 FERC
961,197, order on reh’g, Order No. 2222-B, 175 FERC q 61,227 (2021); see, e.g., Order
No. 2222-A, 174 FERC q 61,197 (Christie, Comm’r, dissenting at PP 3, 5) (footnote
omitted) (emphasis added) (available at https://www.ferc.gov/news-events/news/item-e-
1-commissioner-mark-c-christie-dissent-regarding-participation-distributed) (“This order
— and its predecessor — intentionally seize from the states and other authorities their
historic authority to balance the competing interests of deploying new technologies while
maintaining grid reliability and protecting consumers from unaffordable costs. . . . Order
No. 2222-A is not ‘cooperative federalism,’ but its opposite. It undermines the
overarching policy framework that Congress incorporated into the Federal Power Act
decades ago: federal regulation of wholesale rates and the bulk power system; state
regulation of retail rates and the local distribution grid.”).

3 See, e.g., PIM IMM 2023 Quarterly State of the Market Report for PJM:
January - September 2023 at 5, 20 (“Starting in the third quarter of 2019, the cost of
transmission per MWh of wholesale power has been higher than the cost of capacity.”).

4 There have been some minor exceptions. The Regional State Committee in SPP
(SPP RSC) has historically had some degree of a decision-making role in transmission
cost allocation, albeit subject to board control, and the Organization of MISO States, Inc.
(OMS) may request that MISO make changes, pursuant to FPA section 205, to MISO’s
transmission cost allocation. These examples, however, while welcome, do not give state
regulators anywhere near the role in RTO decision-making they should have on matters
that directly affect their consumers’ monthly power bills, such as transmission costs.
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consumers. Order Nos. 719° and 1000,° as well as other relevant FERC orders, continued
the essential exclusion of state regulators’ from such critically important decisions as
regional cost allocation for transmission projects. The practical exclusion since Order
No. 2000 of state authorities from serious decision-making roles in RTOs on matters that
directly affect the power costs paid by consumers, is an issue that merits its own section
206 complaint or other proceeding.®

6. I would note that simply allowing state regulators or their staff to sit in the room
during “stakeholder” meetings (along with a cast of hundreds) or otherwise be
“consulted” on some decisions, simply does not represent an adequate role for the states.’

> Wholesale Competition in Regions with Organized Elec. Mkts., Order No. 719,
125 FERC 9§ 61,071 (2008), order on reh’g, Order No. 719-A, 128 FERC 4 61,059, order
on reh’g, Order No. 719-B, 129 FERC q 61,252 (2009).

8 Transmission Plan. & Cost Allocation by Transmission Owning & Operating
Pub. Utils., Order No. 1000, 136 FERC 9 61,051 (2011), order on reh’g, Order No.
1000-A, 139 FERC 4 61,132, order on reh’g & clarification, Order No. 1000-B, 141
FERC 4 61,044 (2012), aff’d sub nom. S.C. Pub. Serv. Auth. v. FERC, 762 F.3d 41 (D.C.
Cir. 2014).

7 While citing state regulators, I also include, as appropriate, other relevant
electrical power regulatory authorities, such as self-regulating public power agencies and
electric co-operatives.

8 Whether in a section 206 proceeding or in one or more technical conferences, the
issue of RTO governance and decision-making procedures is one that is timely for a
FERC proceeding. The issue has brought forth various interesting ideas and proposals
(“interesting” does not mean I endorse the ideas). See, e.g., Tony Clark & Vince Duane,
Who Owns the RTO? Why RTO Governance is an Achilles Heel in the Clean Grid
Transition, Nov. 2021, (available at https://www.wbklaw.com/news/white-paper-who-
owns-the-rto/); see also Ari Peskoe, Replacing the Utility Transmission Syndicate’s
Control, ENERGY LAW JOURNAL (2023), (available at https://www.eba-net.org/wp-
content/uploads/2023/11/8-Peskoe547-618.pdf). Especially, given the continuing and
growing debate over regional cost allocation for public policy transmission projects in
multi-state RTOs, this issue is ripe for a thorough examination in a series of technical
conferences or other general proceedings.

® To give credit where credit is due, I would note that, as a state commissioner in
PJM for 17 years, I always found that it was never a problem for state regulators to meet
with and discuss issues with PJM’s Board and senior management. The PJM Board and
senior management always attended both fall and spring meetings of the Organization of
PJM States, Inc. (OPSI) and OPSI members were regularly invited to attend the PJM
annual meeting and occasional PJM Board meetings. Generally the OPSI and PIM
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States are constitutional entities with inherent police-power regulatory authority over
utilities and rates. In the field of utility regulation, state regulators are the true
representatives of the public interest within their states. I would further add that
empowering states in RTO decision-making provides no justification for giving the
myriad of RTO “stakeholders” an even greater role in RTO governance and decision-
making than they already have. In RTO parlance and practice, except for state consumer
advocates, “stakeholders” is typically a euphemism for rent-seeking special interests,
including organizations pursuing the interests of their donors and members. One of the
fundamental flaws in RTO processes since Order No. 2000 has been the enabling of
rent-seeking special interests effectively to influence through RTO “stakeholder”
processes the rules and practices that affect their own monetary and other interests.

7. As to why I do not join all the reasons offered in today’s Order for denying the
PSC WV complaint, I believe it goes into too much detail as to, among other things,
whether the Liaison Committee is a “Standing Committee” under the PIM OATT or not,
whether it is part of the RTO’s “decision-making” process under Order No. 2000 or not,
whether the exclusion of the PSC WV representative violates the so-called
“responsiveness” criteria of Order No. 719'° or not, and generally engages in too much
procedural parsing of this Commission’s various orders governing RTO procedures and
governance, as well as textual provisions of the OATT, that frankly, I regard as so much
“how many angels can dance on the head of a pin,” legalistic hairsplitting. While I will
concede the need to comply with the Administrative Procedure Act (APA), which
frequently drives such over-analysis, too much of the reasoning and conclusions
expressed therein I find simply unnecessary or not compelled by logic.

8. Rather than a long and detailed analysis on whether PJM has complied with
FERC’s many efforts over the years to exert control, often to a micromanagement level,
over RTO governance and operating procedures, I believe the focus should be on the

Boards met together at least three times a year. Further, PJM senior staff and Board
members were regularly available for individual phone calls and other means of one-on-
one communications on specific issues. PJM staff held regular teleconferences with state
staff. But while communication channels between OPSI states and PJM were robust,
such opportunities do not constitute the type of decision-making role on matters that
affect each state’s consumers, such as cost allocation, that states should have.

19 The four “responsiveness criteria” required of an RTO’s governing board in
Order No. 719 are: “(1) inclusiveness, (2) fairness in balancing diverse interests,
(3) representation of minority positions, and (4) ongoing responsiveness.” See, e.g.,
Order No. 719, 125 FERC 9 61,071, at PP 7, 477. These sound more like the nebulous
recommendations of an organizational management consultant, rather than serious
requirements for RTO decision-making.
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statute itself. On that score I agree with the Order’s determination that the PSC WV has
simply not met its burden of proof to show either that PJM violated its tariff or otherwise
has acted in a manner that results in unjust and unreasonable rates, or is unduly
discriminatory or preferential. I would add that even if the PSC WV complaint were
granted, that would not address the much more significant issue of the states’ proper role
in RTO decision making, in contrast to the IMM complaint which goes to the very
purpose of the IMM.

9. So now turning to the IMM complaint: I dissent because the IMM has met its
section 206 burden in this complaint. The core issue here involves Attachment M of the
PJM OATT, which explicitly provides for the IMM’s right — exercised by the IMM in its
sole discretion — to select and attend stakeholder working groups, committees or other
PJM stakeholder processes that the IMM deems appropriate and necessary to perform its
vitally important duties."! On this complaint, while an examination of Attachment M’s
text is necessary, even more important to consider is the purpose of Attachment M with
regard to the IMM’s vital role, and on this point we should not miss the forest for the
trees.

10.  While today’s Order nominally recognizes the language in Attachment M, it
wrongly insists that because the Liaison Committee does not identify, review, or make
any decisions concerning the PJM tariffs or markets it cannot be a stakeholder process
and therefore the IMM has no right to attend.'> This explanation offers no basis at all for
the majority’s finding here. First, the IMM’s discretion to attend PJM events is not just
as to a stakeholder process, but as to “stakeholder working groups, committees or other
PIM stakeholder processes” — a very broad array of events to say the least."”® Second, I

1 Specifically, section IV.G of Attachment M states that “[t]he Market Monitoring
Unit may, as it deems appropriate or necessary to perform its functions under this Plan
[referring to Attachment M which is the PJM Market Monitoring Plan], participate
(consistent with the rules applicable to all PJM stakeholders) in stakeholder working
groups, committees or other PJM stakeholder processes.” ATTACHMENT M, OATT
ATTACHMENT M (5.0.0), § IV.G.

12 Order at P 85 (footnotes omitted) (“The Commission has previously explained
that ‘[t]he stakeholder process is used to identify, review, and make decisions regarding
proposed revisions to PJM’s governing documents, processes, market and reliability
design and operations.” Moreover, the Commission has consistently discussed
stakeholder processes as elements of a decision making process. . .. The Liaison
Committee is not, on its face, an element of the decision making process regarding
proposed revisions to tariff provisions, governing documents, processes, or market design
and operations.”).

13 See ATTACHMENT M, OATT ATTACHMENT M (5.0.0), § IV.G (emphasis
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think we can all agree that a process is series of actions leading to an end result.'* So the
fact that one step in a Board decision-making process may involve meeting with the
Liaison Committee, which Committee does not make any decisions, is of no
consequence. It is a process.”® Third, the idea that the Liaison Committee does not
identify or review any issues related to, inter alia, the PJM tariff or markets seems non-
sensical to say the least and would undoubtedly be a surprise to those members of the
Liaison Committee who undoubtedly believe that they are addressing and identifying
issues of consequence to the PJM tariff and markets to the PJM Board. Moreover, it is
contrary to the evidence presented by the IMM.'6

11.  Next, the Order goes on to note that the IMM has “ample opportunities” to meet
with the PJM Board and engage with other stakeholders.!” Perhaps. And also not
surprising given the IMM’s authorities and obligations under Attachment M. But this
statement actually ignores the IMM’s complaint rather than answers why it is being
denied. The IMM does not disagree that it has these other opportunities.'® Instead, the

added).

14 If needed, I’d cite you to Webster’s Dictionary which provides as one of its
definitions that a process is “a series of actions or operations conducing to an end.”
https://www.merriam-webster.com/dictionary/process?src=search-dict-box.

15 Indeed, as the IMM points out: “PJM and Indicated Members ignore the
obvious potential for the Liaison Committee to affect Board decisions, including
decisions that affect the markets. A cursory review of agendas at the Liaison Committee
shows the topics always include PJM markets and sometimes include the market
monitoring function. The Board has significant authority over PJM regulatory filings,
including filings that do not require a PJM stakeholder process or majority vote, per PIM
governance rules.” IMM May 2, 2023 Answer at 4-5 (footnotes omitted) (emphasis
added).

16 See, e.g., supra n.15 (noting a review of the Liaison Committee agendas
demonstrates the that topics “a/ways” include PJM markets). In short then, not only has
the IMM met its burden of proof under section 206, but this Order’s arguments to the
contrary are nothing short of unsatisfying.

17 Order at P 86.

18 IMM May 2, 2023 Answer at 5 (emphasis added) (“PJM argues . . . and
Indicated Members argue . . . that the Market Monitor has alternative means to
communicate with the Board. Alternative means for the Market Monitor to communicate
with the Board are irrelevant. Section IV.G does not include an exception to enforcement
based on the existence of alternative stakeholder processes.”).
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IMM seeks to enforce its right under Attachment M to attend the Liaison Committee
meetings. And, in answer to that allegation, we come full circle to the notion that
somehow the Liaison Committee does not “identify, review, and make decisions
regarding proposed revisions to PJM’s governing documents, processes, market and
reliability design and operations” which, see my immediately preceding paragraph, we
know is incorrect.

12.  In particular, I agree with the Organization of PJM States, Inc. (OPSI) which
argues in favor of the Commission granting the IMM’s complaint:

One key aspect of retail regulator decision making involves understanding
the perspective of the IMM. The IMM notes that “[e]xcluding the Market
Monitor from stakeholder meetings compromises the ability of the Market
Monitor to perform its function by depriving it of information exchanged in
such meetings and the opportunity to state its independent views. The
Market Monitor cannot effectively perform its function when it is excluded
from stakeholder meetings.” When the PJM stakeholder process denies the
IMM the ability to understand stakeholder perspectives, it not only impacts
the IMM’s ability to carry out its responsibilities, it also affects everyone
that relies on the PJM markets and impacts retail regulators’ ability to
carry out their responsibilities. For these reasons, the Commission should
grant the Complaint."

13. I cannot emphasize strongly enough how much state regulators in OPSI rely upon
the IMM for unvarnished, incisive and comprehensive analyses on PJM market
operations and policies, as well as about planned changes to operations and policies. It is
no exaggeration to say that without access to the IMM’s information and analyses, state
regulators would be woefully under-informed about what is happening in PJM that
affects their state’s consumers.

14. I would add that, like the states, the IMM is not just another “stakeholder” and is
not acting in its own monetary self-interest. The IMM has explicit obligations and rights
under the tariff to perform its duties. And, for this reason, I do not believe that granting
access to the IMM to attend Liaison Committee meetings in any way would justify
granting similar access to other groups or “stakeholders” who may want to attend. The
IMM is given very specific and vitally important duties, both in Order No. 719, which
devotes an entire section to the importance of independent market monitoring in all
RTOs, as well as, more specifically, in PJIM’s specific OATT Attachment M. If attending

9 OPSI Apr. 17, 2023 Comments on Market Monitor Complaint at 2 (emphasis
added) (footnotes omitted) (quoting IMM Complaint at 3-4).
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these meetings is “necessary or appropriate” to the IMM doing its job, then the IMM
should be allowed to make that decision.

For these reasons, I respectfully concur in the result as to the denial of the PSC
WYV complaint and dissent as to the denial of the IMM complaint.

Mark C. Christie
Commissioner



Document Accession #: 20240301-3057 Filed Date: 03/01/2024

Document Content (s)
EL23-45-000.00CX . o o i ittt e e e e e e e e e e e e e e e e e e e e e e



	EL23-45-000.docx
	Document Content(s)

